The EPA Regi onal Adm nistrator, Jared Blunenfeld signed the follow ng final
rul e on Decenber 20, 2012 and EPA is submitting it for publication in the
Federal Register (FR). Wile we have taken steps to ensure the accuracy of
this Internet version of the final rule, it is not the official version of
the final rule. Please refer to the official version in a forthcom ng FR
publication appearing on the Government Printing Ofice s FDsys website,
http://fdsys. gpo. gov/ fdsys/search/ hone. acti on and on Regul ati on.gov i n Docket
Nunber EPA- R09- OAR-2012- 0936, http://ww. regul ati ons. gov.

ENVI RONVENTAL PROTECTI ON AGENCY
40 CFR Part 81
[ EPA- R0O9- OAR- 2012- 0936; FRL- |
Designation of Areas for Air Quality Planning Purposes;
California; Mrongo Band of M ssion Indians

AGENCY: Environnental Protection Agency (EPA).
ACTI ON:  Proposed rul e.
SUMVARY: EPA is proposing to correct an error in a previous
rul emaki ng that revised the boundari es between nonattai nment
areas in Southern California established under the Cean Air Act
for the purposes of addressing the revoked national anbient air
qual ity standard for one-hour ozone. EPA is al so proposing to
revise the boundaries of certain Southern California air quality
pl anni ng areas to designate the Indian country of the Mrongo
Band of M ssion Indians, California (Mdbrongo Reservation) as a
separate air quality planning area for the one-hour and 1997
ei ght - hour ozone standards.
EFFECTI VE DATE: Witten conments nust be received on or before

[Insert date 30 days fromthe date of publication in the Federal

Regi ster].
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ADDRESSES: Submt your comments, identified by Docket 1D No.
EPA- R09- OAR- 2012- 0936, by one of the foll ow ng nethods:

1. http://ww.regul ations.gov: Follow the on-1ine

instructions for submtting coments.

2. E-mail: israels.ken@pa.gov.

3. Fax: 415-947-3579.

4. Mail or deliver: Ken Israels (Miilcode AIR-8), U S.
Envi ronnental Protection Agency, Region | X, 75 Hawthorne Street,
San Francisco, CA 94105-3901.

I nstructions: Al comments will be included in the public

docket wi thout change and may be made avail abl e online at

http://ww.regul ations. gov, including any personal information

provi ded, unless the comrent includes Confidential Business
Information (CBI) or other information whose disclosure is
restricted by statute. Information that you consider CBI or
ot herw se protected should be clearly identified as such and

shoul d not be submtted through the http://ww.regul ations. gov

or e-mail. http://ww.regulations.gov is an anonynous access

system and EPA will not know your identity or contact
i nformati on unl ess you provide it in the body of your comrent.
If you send e-mail directly to EPA, your e-nmail address will be

automatically captured and included as part of the public
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comment. |If EPA cannot read your comment due to technica
difficulties and cannot contact you for clarification, EPA may
not be able to consider your comment.
Docket: The index to the docket for this action is

avai l abl e electronically at http://ww.regulations.gov and in

hard copy at EPA Region | X, 75 Hawthorne Street, San Franci sco,
California. Wiile all docunments in the docket are listed in the

i ndex, sone information may be publicly available only at the
hard copy location (e.g., copyrighted material), and sone may
not be publicly available in either location (e.g., CBl). To

i nspect the hard copy materials, please schedule an appoi nt ment
during normal business hours with the contact listed directly

bel ow.

FOR FURTHER | NFORMATI ON CONTACT: Ken Israels, Gants and Program
Integration Ofice (AIR-8), U S. Environnmental Protection

Agency, Region I X, (415) 947-4102, israels.ken@pa.gov.

SUPPLEMENTARY | NFORVATI ON: Thr oughout this docunent, the terns

we, us, our,” and “Agency” refer to EPA

Tabl e of Contents
| . Backgr ound
A.  Banning Pass and the Mdrongo Band of M ssion |ndians

B. National Anmbient Air Quality Standards
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C. Area Designations and O assifications
1. Proposed Action
A. Legal Authority
B. Proposed Correction to 2003 Action
C. Proposed Boundary Redesignation of the Mdirongo Reservation
as a Separate Nonattai nnent Area for the One-Hour Ozone and
Ei ght - Hour Ozone St andards
I11. Summary of Proposed Action and Request for Public Comrent
V. Statutory and Executive Order Reviews
l. Backgr ound
A. Banning Pass and the Mrongo Band of M ssion |Indians
Connecting the South Coast Air Basin to the Coachella
Val | ey, the Banni ng Pass (al so known as the San Gorgoni o Pass)
is one of the three major routes by which air pollutants are
transported out of the Los Angeles netropolitan area (which lies
wi thin the South Coast Air Basin). Banning Pass runs in an east-
west direction for about 15 mles and is about 5 mles wde. The
pass starts west of Beaunont, California at an el evation of
about 2,200 feet and reaches a maxi mum el evati on of around 2, 600
feet in the city of Beaunont, then drops to an el evation of near
1,400 feet between Cabazon and Wiite Water. The San Bernardi no

Mount ai ns are on the north side of the pass and the San Jacinto



This docunent is a prepublication version signed by EPA Regi ona
Adm ni strator Jared Blunmenfeld on Decenber 20, 2012. W have taken steps to
ensure the accuracy of this version, but it is not the official version

5
Mountains are on the south side. The San Bernardi no Mount ai ns
reach a maxi mum el evati on of approximtely 11,500 feet at the
top of San Gorgoni o Mountain and the San Jaci nto Mountai ns reach
a maxi mum el evati on of approxi mtely 10,800 feet at M. San
Jaci nt o.

The Morongo Band of M ssion Indians, California (“Mrongo
Tribe” or “Tribe”) is a federally-recognized Indian tribe whose
| ndi an country! (“Mrongo Reservation” or “Reservation”) lies
wi thin the Banning Pass. The Mdrongo Reservation covers
approxi mately 35,000 acres and is hone to approxinmately 1,500
full-time residents.? The Morongo Reservation is rural, and nost
of the current land use is residential or agricultural. The
Morongo Reservation al so hosts a hotel and casino, anong ot her
enterprises.

The eastern edge of the Morongo Reservation abuts the

! “Indian country” as defined at 18 U.S.C. 1151 refers to: “(a) all land

within the imts of any Indian reservation under the jurisdiction of the
United States CGovernnent, notw thstanding the i ssuance of any patent, and,

i ncluding rights-of-way running through the reservation, (b) all dependent

I ndi an conmunities within the borders of the United States whether within the
original or subsequently acquired territory thereof, and whether within or
without the limts of a state, and (c) all Indian allotnents, the Indian
titles to which have not been extinguished, including rights-of-way running

t hrough the sane.” The Morongo Tribe is the only Tribe that has Indian
country in the portion of the Banning Pass at issue in this rul enaking.

2 See EPA's 2008 ei ght-hour ozone standard designations Technical Support
Docurent (TSD) found at

http://ww. epa. gov/ groundl evel ozone/ desi gnati ons/ 2008st andar ds/ docunents/ R9 C
A TSD FI NAL. pdf
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current boundary between the South Coast Air Basin and Sout heast
Desert/ Coachel la Vall ey air planning areas. Mst of the Mrongo
Reservation is |ocated north of Interstate 10, just east of the
City of Banning, but sone of the Reservation is |ocated south of
Interstate 10 as wel | .
B. National Anbient Air Quality Standards

The Cean Air Act (CAA or “Act”) requires EPA to establish
a National Anbient Air Quality Standard (NAAQS or “standard”)
for pollutants that “may reasonably be anticipated to endanger
public health and welfare” and to develop a primary and
secondary standard for each NAAQS. The primary standard is
designed to protect human health with an adequate margi n of
safety and the secondary standard is designed to protect public
wel fare and the environnment. EPA has set NAAQS for six conmon
air pollutants, referred to as criteria pollutants: ozone,
carbon nonoxi de, nitrogen dioxide, sulfur dioxide, particulate
matter, and | ead.

In 1979, EPA promul gated the first ozone® standard of 0.12

parts per mllion (ppm, averaged over a one-hour period (“one-

3 Gound-level ozone is a gas that is formed by the reaction of volatile

organi ¢ conpounds (VOC) and oxides of nitrogen (NQ) in the atnosphere in the
presence of sunlight. These precursor enissions are enmitted by many types of
pol I uti on sources, including power plants and industrial em ssions sources,
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hour ozone standard”), to replace an earlier photochem cal
oxi dant standard. In 1997, EPA revised the ozone standard to
0. 08 ppm ei ght-hour average (“1997 eight-hour ozone standard”),
and then, in 2008, |owered the eight-hour ozone standard to
0. 075 ppm (“2008 ozone standard”). Today’s proposed action
relates only to the designations and classifications for the
one- hour ozone and 1997 ei ght-hour ozone standards, discussed
bel ow, but relies on EPA's analysis and rationale for the
Agency's recent designations for the 2008 ozone standard.
C. Area Designations and C assifications

Areas of the country were originally designated as
attai nment, nonattai nnent, or unclassifiable follow ng enactnent
of the 1977 Amendnents to the CAA. See 43 FR 8962 (March 3,
1978). These designhations were generally based on nonitored air
qual ity values conpared to the applicable standard. Under the
1990 Amendnents to the CAA, ozone nonattai nment areas were
further classified as “Marginal,” “Mderate,” “Serious,”
“Severe” or “Extreme” dependi ng upon the severity of the ozone

probl em Area designations and classifications are codified in

on-road and off-road notor vehicles and engines, and small er sources,
collectively referred to as area sources.
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40 CFR part 81; area designations and cl assifications for
California are codified at 40 CFR 81. 305.

EPA has historically designated areas in Southern
California by referencing air basins, including the South Coast
Air Basin® and the Southeast Desert Air Basin. Mre recently, the
EPA has recognized California s division of the forner Southeast
Desert Air Basin into the Myjave Desert Air Basin and the Salton
Sea Air Basin. The relevant portion of the Southeast Desert Air
Basin (and Salton Sea Air Basin) for the purposes of this
proposed action is Coachella Valley, which covers roughly the
mddle third of Riverside County, i.e., east of the South Coast
Air Basin and west of the Little San Bernardi no Muntains.

Hi storically, the Mbrongo Reservation was included in the
Coachella Vall ey portion of the Southeast Desert Air Basin and
was designated accordingly for the various standards. In 2002,
the State of California requested that EPA revise the boundaries
of the South Coast Air Basin and the Sout heast Desert Air Basin
to renmove the Banning Pass area fromthe Coachella Valley

portion of the Southeast Desert Air Basin and include it in the

4 The South Coast includes Orange County, the southwestern two-thirds of Los
Angel es County, southwestern San Bernardi no County, and western R verside
County (see 40 CFR 81. 305).
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South Coast Air Basin. See 68 FR 57820 (Cctober 7, 2003).°
Specifically, California sought to establish a new boundary
approximately 18 mles east of the then-established boundary
bet ween the South Coast Air Basin and the Coachella Vall ey
portion of the Southeast Desert Air Basin. The boundary between
the two basins was to be noved fromthe range Iine conmon to
Range 2 West and Range 1 West to the range |ine common to Range
2 East and Range 3 East (San Bernardi no Base and Meridian).® On
Cct ober 7, 2003, EPA approved California s boundary change
request (68 FR 57820).

Wth respect to the one-hour ozone standard, EPA s 2003
action had the effect of noving the Morongo Reservation fromthe

Coachella Vall ey portion of the “Southeast Desert Modified AQVA

5 california also requested two other specific boundary changes: (1) to nove

t he eastern boundary of the Coachella Valley portion of the Southeast Desert
ozone nonattai nment area further east to match the boundaries of the
Coachel l a Vall ey PM 10 nonattai nment area, and (2) to correct an error in the
eastern boundary of the San Bernardi no County portion of the South Coast Air
Basin with respect to carbon nonoxide. Unlike the boundary change to enl arge
the South Coast to include the entire Banning Pass area, the change in the
eastern boundary of the Coachella Valley portion of the Southeast Desert
ozone nonattai nnent area did not affect Indian country and woul d not be

af fected by today’s proposed action. The approval of the State’'s request to
correct the carbon nmonoxi de boundary sinply fixed a typographical error and

t hereby renmoved fromthe South Coast carbon nonoxi de nonattai nment area a
portion of San Bernardino County that neither EPA nor California intended to
be included. See 68 FR 48848, at 48850 (August 15, 2003). EPA's correction of
t he carbon nonoxi de boundary in San Bernardi no County woul d al so be
unaffected by today' s proposed action

5 For a detailed map of the area, please see the technical support docunent
(TSD) for this proposed rul enaking available in the docket for this action,
EPA- R0O9- OAR- 2012- 0936.
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Area” (“Southeast Desert”) to the South Coast Air Basin and
changi ng the designations and cl assifications accordingly.
Specifically, EPA s 2003 action had the effect of changing the
ozone nonattai nment area classification for the Banning Pass
area, including the Morongo Reservation, from “Severe-17" to
“Extreme” .’

I n 2004, EPA promnul gated area designations and
classifications for the 1997 eight-hour ozone standard. Anmong
the California areas, EPA designated the “Los Angel es- South
Coast Air Basin, CA " the boundary of which coincided with the
boundary for the one-hour ozone standard, as amended in 2003 to
i nclude the entire Banning Pass, including the Mrongo
Reservation, as a “Severe-17" nonattai nnent area. See 69 FR
23858 (April 30, 2004). In EPA' s 2004 final rule, the Agency
designated “Riverside Co. (Coachella Valley), CA” ("“Coachella

Vall ey”) as a “Serious” nonattai nment area. In 2007, the State

" For carbon nonoxide, EPA's action had the effect of changing the

desi gnati on of the Banning Pass area from “uncl assifiable/attainnent” to
“Serious” nonattainnent. Wth respect to particulate natter with an
aerodynami c di aneter |ess than or equal to a nomnal 10 micronmeters (“PMy"),
the action did not change the designation or classification of the Banning
Pass because both the South Coast Air Basin and Coachella Valley are
“Serious” nonattainnent areas for that pollutant. Both the South Coast and
Coachel l a Vall ey are designated as unclassifiable or attainnent for the

ni trogen di oxi de and sul fur dioxi de standards, but, for nitrogen di oxide, the
South Coast Air Basin is a forner nonattai nment area for which a maintenance
pl an has been approved. See 63 FR 39747 (July 24, 1998). Today's proposed
action relates only to the designations and classifications for the one-hour
ozone and 1997 ei ght-hour ozone standards.
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of California requested that EPA reclassify the South Coast
nonattai nnent area from “Severe-17" to “Extrene” and the
Coachell a Val |l ey nonattai nment area from “Serious” to “Severe-
15" for the 1997 eight-hour ozone standard.

In response to EPA's 2003 boundary change action and
California' s 2007 reclassification request, the Mdirongo Tribe
requested that EPA create a separate nonattai nment area for the
Morongo Reservation or, alternatively, nove the western boundary
of the Coachella Valley area westward to include the Mrongo
Reservation. See letter from Robert Martin, Chairman, Mrongo
Band of M ssion Indians, to Deborah Jordan, Director, Air
Di vision, EPA Region | X, dated May 29, 2009.

In 2009, in response to California s 2007 reclassification
request, EPA proposed that all Indian country in the South Coast
be reclassified in keeping with the classification of non-Indian
country State lands to “Extreme” for the 1997 ei ght-hour ozone
standard. See 43 FR 43654 (August 27, 2009). In 2010, EPA took
final action granting the request by California to reclassify
the South Coast Air Basin from“Severe-17" to “Extrene” for the
1997 ei ght-hour ozone standard, and to reclassify all Indian
country, except that pertaining to the Mdrongo Tri be and the

Pechanga Tribe, in keeping with the reclassification of non-
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I ndi an country State lands to “Extrene.” Wth respect to the
Morongo Tri be and the Pechanga Tri be, EPA deferred
reclassification pending EPA's final decisions on their
previ ousl y-subm tted boundary change requests. See 75 FR 24409
(May 5, 2010). In EPA's 2010 final rule, the Agency al so granted
the request to reclassify the Coachella Valley nonattai nnent
area to “Severe-15."

Today’ s proposed action would correct EPA's 2003 action to
the extent that the action relates to the designations and
classifications of the Morongo Reservation for the one-hour
ozone standard and woul d establish a separate one-hour ozone
nonattai nnent area for the Reservation. Today's proposed action
woul d al so grant the Tribe's request to revise the boundary
designation and to designate the Mdirongo Reservation as a
separate nonattai nment area for the 1997 ei ght-hour ozone
st andard. ®

Today’ s proposed action would not affect the current
desi gnations and classifications of the Morongo Reservation for

any of the other standards. Today’'s proposed action would al so

8 If we finalize our proposed action to revise the boundaries of the South

Coast to designate the Morongo Reservation as a separate nonattai nment area
for the 1997 ei ght-hour ozone standard, EPA will wi thdraw our proposed rule
to reclassify Indian country in the South Coast to “Extreme” for the 1997
ei ght - hour ozone standard (74 FR 43654, August 27, 2009) to the extent that
t he 2009 proposed rule relates to the Morongo Reservation
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not affect the designations and classifications for any
pollutant with respect to State | ands.
1. Proposed Action
A. Legal Authority

The rel evant statutory provisions for this proposed action
are CAA section 110(k)(6), which is EPA's error correction
authority, and CAA sections 107(d)(3), 301(a) and 301(d), which
are EPA's authority to redesignate |Indian country areas under
t hese circunst ances.

Section 110(k)(6) of the CAA provides: “Wenever the
Admi ni strator determ nes that the Adm nistrator’s action
approvi ng, disapproving, or promulgating any plan or plan
revision (or part thereof), area designation, redesignation,
classification, or reclassification was in error, the
Adm nistrator may in the sanme nmanner as the approval,
di sapproval, or pronul gation revise such action as appropriate
w thout requiring any further subm ssion fromthe State. Such
determi nation and the basis thereof shall be provided to the
State and public.” W interpret this provision to authorize the
Agency to make corrections to a promul gated regul ati on when it
is showmn to our satisfaction that (1) we clearly erred in

failing to consider or inappropriately considering information
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made available to EPA at the tine of the pronulgation, or the
informati on made available at the tinme of promulgation is
subsequently denonstrated to have been clearly inadequate, and
(2) other information persuasively supports a change in the
regul ation. See 57 FR 56762, at 56763 (Novenber 30, 1992).

Sections 107(d)(3)(A)-(C) provide that EPA may initiate the
redesi gnation process “on the basis of air quality data,
pl anni ng and control considerations, or any other air quality-
rel ated considerations the Adm ni strator deens appropriate,” and
“pronul gate the redesignation, if any, of the area or portion
t hereof.” CAA section 107(d)(3) does not refer to Indian
country, but consistent with EPA s discretionary authority in
CAA sections 301(a) and 301(d)(4) to directly adm nister CAA
progranms, and protect air quality in Indian country through
federal inplenmentation, EPA is authorized to directly adm nister
sections 107(d)(3)(A-(C and redesignate Indian country areas.®

B. Proposed Correction to 2003 Action

® Revisions of designations are referred to as “redesignations.” Boundary

changes revise an area’s designation and, as such, represent one type of
redesi gnation. As a general matter, EPA is no |longer acting to redesignate
areas with respect to the revoked one-hour ozone standard. However, in this

i nstance, EPA is proposing to revise the designation of an air quality

pl anning area in concert with a proposal to correct a clear error that
occurred with respect to Indian country prior to revocation of the one-hour
ozone standard. As indicated in this docunent, EPA believes that correction
of this error is justified by the specific jurisdictional context and the on-
going regul atory inpacts on the Mdrongo Tribe arising fromthe error
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We have reviewed the materials submtted by the State of
California in connection with the State’s 2002 request to
enl arge the South Coast Air Basin to include the Banni ng Pass
area, thereby renpoving the area fromthe Sout heast Desert. W
have al so reviewed EPA' s rationale for approving the State’s
request. On the basis of that review, and for reasons given
bel ow, EPA has concl uded that while EPA's action to approve
California s request was not erroneous with respect to state
| ands, it was erroneous with respect to the Mdrongo Reservation
and that we have sufficient justification to correct the error
at this tine.

First, areviewof the itens listed in EPA' s adm nistrative
record for EPA s proposed (68 FR 48848, August 15, 2003) and
final (68 FR 57820, Cctober 7, 2003) rul es approving
California s boundary change request reveals no reference to, or
map illustrating the | ocation of, the Mdrongo Reservation.

Second, fromreview of the record, it is clear that EPA
understood its action as one in which the Agency was taking
action on a State request under CAA section 107(d)(3)(D). See,
e.g., the proposed rule at 48850 (“... we are proposing to fully
approve [the requests] under CAA section 107(d)(3)(D).").

Section 107(d)(3)(D) provides: “The Governor of any State nay,
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on the Governor’s own notion, submt to the Admnistrator a
revi sed designation of any area or portion thereof within the
State.” Typically, however, states are not approved to
adm ni ster progranms under the CAA in Indian country, and
California has not been approved by EPA to adm ni ster any CAA
prograns in Indian country. CAA actions in Indian country would
t hus generally be taken either by EPA, or by an eligible Indian
tribe itself under an EPA-approved program In this case, the
Morongo Tribe has not applied under CAA section 301(d) for
treatnent-in-a-simlar-nmanner-as-a-state (TAS) for purposes of
desi gnati ons and redesi gnations under section 107(d) and does
not inplenent any rel evant EPA-approved CAA regul atory program
nor has the tribe devel oped a tribal inplementation plan (TIP).
In these circunstances, EPA is the appropriate entity to
adm ni ster relevant CAA prograns in Indian country.

Thus, with respect to the Indian country |ocated within an
area subject to a State boundary change request, EPA is the
appropriate entity to initiate and pronul gate the redesignati on,

and EPA coul d do so under CAA sections 107(d)(3)(A)-(C and

0 |n addition, the CAA does not require Indian tribes to devel op and seek

approval of air programs, and pursuant to our authority in CAA section
301(d), EPA has interpreted rel evant CAA requirenents for subm ssion of air
prograns as not applying to tribes. See 40 CFR 49. 4.
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sections 301(a) and 301(d)(4), as discussed above in subsection
I1.A (“Legal Authority”). Wiile EPA thus had authority to change
t he boundary of the South Coast Air Basin wth respect to Indian
country, it is apparent fromthe proposed and final rules in
2003 that EPA did not recognize that it was acting under that
authority or appropriately consider the effect of the action on
| ndi an country | ands. EPA recogni zed only that the Agency was
acting on a State request under section 107(d)(3)(D and
reviewed the request accordingly. As noted previously, states
are not approved to adm nister CAA prograns in Indian country. !

| f EPA’'s actions had nore explicitly addressed the fact
that the State’s request affected tribal |ands, and al so had
expressly considered the Tribe' s position with respect to the
State’s request to revise the boundary in relation to Indian
country, EPA m ght well have relied upon the sane criteria cited
in the proposed rule. The criteria, set forth in section
107(d)(3)(A) include “air quality data, planning and control
consi derations, or any other air quality-related considerations

the Adm ni strator deens appropriate”. The eval uation of

1 EPA is not excluding the possibility that Tribes can agree with State

requests in certain circunstances, nor are we suggesting that we woul d undo
actions we took just because we did not explicitly identify Indian country
land that was included with the State | and.
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“planning and control considerations” for Indian country,
however, differs fromthat for State lands. In this instance,
Wth respect to State |ands, the South Coast Air Quality
Managenent District (SCAQVWD) has planning and permtting
responsi bility over the entire Banning Pass area, as well as the
Sout h Coast, and Coachella Valley, and adm ni sters an EPA-
approved (nonattai nment) New Source Review (NSR) program under
which permts may be issued to new or nodified stationary
sour ces.

In contrast, EPA currently adm nisters rel evant CAA
prograns on the Morongo Reservation. Until recently, EPA had not
establ i shed a NSR program applicable to the Reservation. This
means that a hi gher ozone cl assification, and sinultaneous
lowering (i.e., nore stringent) of NSR maj or source thresholds,
woul d have presented a greater challenge for new and nodified
stationary sources at the Mdirongo Reservation than for simlar
sources on State lands in the Banning Pass subject to SCAQWD s
EPA- approved NSR program (EPA's NSR rule for Indian country,

i ncl udi ng the Morongo Reservation, was published on July 1, 2011
at 76 FR 38748 and took effect on August 30, 2011.)
Mor eover, state |aw and SCAQVD rul es restrict the use of

em ssion reduction credits generated under SCAQVD rul es by maj or
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new or nodified sources |ocated within the South Coast Air
Basi n, but outside the scope of the SCAQWD program See SCAQVD
Rul e 1309 (“Em ssion Reduction Credits”), subsection (h)(3); and
California Health & Safety Code section 40709.6 (“Ofset by
reductions credited to stationary sources |ocated in another
district”). Gven the few em ssions sources on the Mrongo
Reservation, reliance upon em ssions reductions by sources off
the Reservation to offset em ssions fromany mgj or new or
nodi fi ed sources on the Reservation is inevitable and because of
the limtations in state | aw and SCAQVD rul es, the availability
of such em ssions reductions is uncertain.

Therefore, as described above, in the specific
ci rcunst ances presented here, and based on our review of the
record fromthe 2003 rul emaki ng, we conclude that EPA erred in
i ncl udi ng the Morongo Reservation in the 2003 boundary change
approval . Because I ndian country was subsunmed into a | arger area
for which the State requested a boundary revision, EPA should
not have acted solely with respect to the State’ s request under
107(d) (3) (D), but should have fulfilled its responsibilities
pursuant to section 107(d)(3)(A)-(C, and sections 301(a) and
301(d) and considered the relevant criteria fromthe perspective

of Indian country.
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Furthernore, we recogni ze that the boundary change has had
adverse regul atory inpacts on the Morongo Tribe, particularly by
| owering the one-hour ozone NSR major source threshold from 25
tons per year to 10 tons per year. This adverse regul atory
i npact continues to affect the Tribe, even though the one-hour
ozone standard was revoked, effective on June 15, 2005 [i.e.,
one year fromthe designations for the eight-hour ozone standard
- see 40 CFR 50.9(b)].

Wth respect to the one-hour ozone standard and the rel ated
NSR maj or source thresholds, the Tribe continues to be affected
because, in the wake of a decision by the U S. Court of Appeals
for the DDC. Grcuit challenging EPA's Phase | Inplenentation
Rul e for the eight-hour ozone standard,? the NSR requirements
that had applied by virtue of the area’ s classification as of
June 15, 2004 continue to apply under anti-backsliding
requi renents established by EPA for the transition fromthe one-
hour ozone standard to the ei ght-hour ozone standard. See 77 FR
28424 (May 14, 2012) for information concerning the NSR
requi renent and the anti-backsliding provisions for the fornmer

one- hour ozone standard. Thus, notw t hstanding the revocation of

12 South Coast Air Quality Management District v. EPA 472 F.3d 882 (D.C
Cir. 2006) reh’g denied 489 F.3d 1245 (clarifying that the vacatur was
limted to the issues on which the court granted the petitions for review.
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t he one-hour ozone standard, the applicable major source NSR
threshol ds for the Morongo Reservation continue to be 10 tons
per year, based on the inclusion of the Reservation in the South
Coast because the South Coast was classified as “Extrenme” for
t he one-hour ozone standard on June 15, 2004.

In sum given the on-going effects that flow from our 2003
error, we are persuaded to propose action now to correct the
error in our 2003 boundary change action as it relates to the
Morongo Reservation

In considering how to correct the error in our 2003
boundary change action, we have concluded from our review of the
adm ni strative record for that rul emaking that EPA did not
commt an error with respect to State | ands. Qur proposed action
addresses only the specific regulatory inpact on the Mrongo
Reservation, and otherw se | eaves the 2003 acti on unchanged.
Thus, we propose to rescind the 2003 boundary change rule only
with respect to the Mbrongo Reservation for the revoked one-hour
ozone standard.

Revocation of the 2003 boundary change rule with respect to
t he Morongo Reservation would return it to its status before the
2003 boundary change, when the Reservation was included in the

Sout heast Desert one-hour ozone nonattai nment area. (see section
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|.C. herein). In this action, however, EPA is taking the
additional step of proposing to revise the boundaries of the
Sout heast Desert to designate the Morongo Reservation as a
separ at e one-hour ozone nonattai nment area. |f both proposed
actions are finalized, the Morongo Reservation would resune the
one- hour ozone nonattai nment classification it previously shared
wi th the Sout heast Desert (i.e., “Severe-17").

We are not proposing to rescind the 2003 action with
respect to area designations for any of the other standards,
because the Tribe has not faced any significant adverse
regul atory inpacts fromthe boundary change with respect to
t hose pol lutants. Qur proposed action would not affect any area
designations or classifications with respect to State | ands.

C. Proposed Boundary Redesi gnation of the Mdrongo Reservation as
a Separate Nonattai nnent Area for the One-Hour Ozone and 1997
Ei ght - Hour Ozone St andards

As noted previously, on May 29, 2009, the Mrongo Tribe
submtted a request to EPA for a boundary change to create a
separate ozone nonattai nment area, or in the alternative, to
nove the western boundary of the Coachella Valley nonattai nnment
area westward to include the Morongo Reservation. As noted

above, we are authorized to redesignate Indian country areas
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under these circunstances under CAA sections 107(d)(3)(A)-(0O
301(a) and 301(d).

Recently, EPA issued a policy (referred to herein as the
“Tribal Designation Policy”) for establishing separate air
qual ity designations for areas of Indian country.®® Wiere EPA
receives a request for a boundary change froma tribe seeking to
have its Indian country designated as a separate area, the
policy indicates that EPA will nake decisions regardi ng these
requests on a case-by-case basis after consultation with the
tribe. As a matter of policy, EPA believes that it is inportant
for tribes to submt the followi ng informati on when requesting a
boundary change: a formal request from an authorized tri bal
of ficial; docunentation of Indian country boundaries to which
the air quality designation request applies; concurrence with
EPA's intent to include the identified tribal lands in the 40
CFR part 81 table should EPA separately designate the area; and
a nulti-factor analysis to support the request. See Tri bal

Desi gnation Policy, pages 3 and 4.

13 See nmenorandum from Stephen D. Page, Director, EPA Office of Air Quality

Pl anni ng and Standards, to EPA Regional Air Directors, Regions |I-X dated
December 20, 2011, titled “Policy for Establishing Separate Air Quality
Desi gnations for Areas of Indian Country.”
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The Tribal Designation Policy states that EPA intends to
make decisions regarding a tribe s request for a separate air
quality designation after all necessary consultation with the
tribe and, as appropriate, with the invol venent of other
affected entities, and after evaluating whether there is
sufficient information to support such a designation. Boundary
change requests for a separate air quality designation should
i nclude an anal ysis of a nunber of factors (referred to as a
“multi-factor analysis,”) including air quality data, em ssions-
related data (including source em ssions data, traffic and
comuting patterns, population density and degree of
ur bani zati on), meteorol ogy, geography/topography, and
jurisdictional boundaries.* EPA believes these factors are
appropriate to consider in acting under CAA sections
107(d) (3) (A -(C, 301(a) and 301(d).

On May 29, 2009, the Chairman of the Mrongo Tribe
submtted the Tribe s request for a separate ozone nonattai nnent
area that included a nulti-factor analysis addressing air
gual ity data, em ssions data, neteorology, geography/topography,

and jurisdictional boundaries. As such, although submtted prior

4 The Tribal Designation Policy also states that, in addition to information
related to the identified factors, tribes may submit any other information
that they believe is inportant for EPA to consider
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to rel ease of the Tribal Designation Policy, the Mdrongo Tribe' s
request for a boundary change to create a separate ozone
nonattai nnent area, in conjunction with EPA s additional
anal ysis found in the technical support docunent for this
proposed action, represents the type of formal, official request
and supporting information called for in the policy.?

EPA recently reviewed the Morongo Tribe's nulti-factor
anal ysis in connection with designating areas of the country for
t he 2008 ozone standard. Upon review of the Tribe's analysis and
EPA' s own supplenental analysis in light of the Tribal
Desi gnation Policy, EPA designated the Morongo Reservation as a
separate nonattai nment area for the 2008 ozone standard. See 77
FR 30088 (May 21, 2012). We believe that EPA s anal ysis and
recent decision to designate the Morongo Reservation as a
separate nonattai nment area for the 2008 ozone standard is
directly relevant to our consideration of whether to revise the
boundaries of existing air quality planning areas to designate
t he Morongo Reservation as a separate nonattai nment area for the

one- hour and 1997 ei ght-hour ozone standards. W recognize that

% |n addition, EPA has consulted with the tribe several tines about this

matter.



This docunent is a prepublication version signed by EPA Regi ona
Adm ni strator Jared Blunmenfeld on Decenber 20, 2012. W have taken steps to
ensure the accuracy of this version, but it is not the official version

26
the three standards address the sane pollutant, and thus share
mul ti-factor anal yses and consi derations. ®
EPA is therefore adopting the analysis and rationale
previously relied upon by EPA in establishing the Mrongo
nonattai nnent area for the 2008 ozone standard. Key findings
fromthe 2008 ozone designati ons decision that we are adopting

for this proposed action include:?!’

e Air quality data: The SCAQVD-run nonitor in Banning
is located within two mles of the Modrongo nonitor,
and data from SCAQVD s Banning nonitor is appropriate
for use as a reqgulatory nonitor and is representative
of air quality within the Mdrongo Reservation. Eight-
hour ozone concentrations nmeasured at the SCAQVD-run
Banni ng ozone nonitor shows continued viol ati ons of
the 1997 ei ght-hour ozone standard and, reflecting the
transitional nature of the Banni ng Pass area, contrast

wi th the higher design values of the South Coast Air

16 EPA al so notes that in using many of the sanme factors found in the 2008
ozone designations process, we are using factors that represent the nost
current information regardi ng neteorology, air quality, etc. in the area and
therefore we believe serve the purposes of being representative for the
previously established ozone standards.

17 See the TSD associated with this proposal for our detailed analysis of
each of the factors. Qur TSD al so shows that violations continue for the one-
hour standard and that the transitional characteristic observed for the

ei ght -hour ozone data al so applies to the one-hour ozone data.
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Basin to the west and | ower design val ues in Sout heast

Desert to the east;?'®

e Enmi ssions data: Sources of air pollutants | ocated on
or associated with the Mdrongo Reservation consi st of
stationary sources that generate | ess than 20 tons per
year (tpy) of NO and less than 20 tpy of VOC, and
notor vehicles for travel associated with the 1,500
residents and visitors to the Morongo Casi no Resort.
In contrast, ozone precursor enissions fromthe
adj acent Los Angel es- South Coast Air Basin
nonattai nnment area exceed 400,000 tpy of NO and over
200,000 tpy of VOC, with a total popul ation of
approxi mately 17 nillion people.! To the east, ozone
precursor em ssions fromthe adjacent Riverside County
(Coachel la Vall ey, which was originally part of the

Sout heast Desert Air Basin) nonattai nment area exceed

8 |n performing our analysis, EPA relied on data fromthe follow ng
nmonitoring stations in our air quality system (AQS): Redl ands (AQS #06-071-
4003), Banni ng (AQS #06-065-0012), and Pal m Springs (AQS #06-065-5001). EPA
bel i eves that the Banning nonitor, given its proximty, is representative of
the Morongo Indian Country’s air quality. EPA also notes that, while the
Morongo Tribe operates its own nonitor, we did not use that data for this
action.

19 See page 5 of the Morongo portion of the 2008 ei ght-hour ozone standard
TSD found at

http://ww. epa. gov/ groundl evel ozone/ desi gnati ons/ 2008st andar ds/ docunents/ R9 C
A TSD FI NAL. pdf
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50, 000 tpy of NGO and 28,000 tpy of VOC, with a

popul ation of over 2 mllion people;?°

e Meteorology: Under nost neteorol ogical conditions,
air fromthe coastal plain (i.e., South Coast) to the
west is funnel ed through Banning Pass to the desert
area to the east. As a nountain pass area, the
meteorology is dissimlar fromthat of either the
coastal plain to the west or the desert area to the
east. The winds are nore frequent and stronger, with a
nmore westerly conponent, than those in nost of the
coastal plain, and the tenperatures vary nore than in
nost of the coastal plain but not as much as in the
desert area to the east.?' Thus, in sone ways, the
Banni ng Pass is transitional between the coastal and
desert areas; in other ways, as a nountain pass, the
Banning Pass is sinply unlike either area to the west

or east;

20 sSee page 6 of the Morongo portion of the 2008 eight-hour ozone standard

TSD found at
http://ww. epa. gov/ groundl evel ozone/ desi gnati ons/ 2008st andar ds/ docunents/ R9 C
A TSD FI NAL. pdf

21 Meteorol ogical information for the Mdrongo Reservation is from 2005-2009

Weat her and Air Quality Summary, prepared by the Mrongo Band of M ssion
I ndi ans, Environnental Protection Departnent, Tribal Air Program August
2010.
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CGeogr aphy/ t opography: The topographi cal
characteristics of the Banning Pass create very
different climatic conditions than found in the
coastal plain to the west or the desert area to the
east, such as persistently strong westerly air flow
that is conpressed and channel ed by the el evated | and
mass of the Pass itself and the steep nountain peaks

to the north and south; and

Jurisdictional boundaries: Although the Mrongo
Reservati on contains stationary and nobil e sources of
ozone precursors, the magnitude of ozone precursor
em ssions is very small conpared to em ssions fromthe
adj acent Los Angel es- South Coast Air Basin and
Coachel | a Val |l ey nonattai nment areas. Because the
anal ysis of factors does not conclusively indicate
that the sources | ocated on the Mdrongo Reservation
contribute to nonattai nnent in the surrounding area,
EPA believes that consistent with the principles set
forth in the Tribal Designation Policy, the

jurisdictional boundaries factor is especially
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i mportant in the decision-making process for
desi gnating the Mdrongo Reservation

Air quality data, neteorology and topography indicate that
t he Morongo Reservation experiences transitional conditions
characteristic of a nmountain pass area through which pollutants
are channeled froma highly urbani zed netropolitan nonattai nnment
area to the west to the relatively |ess devel oped nonattai nnment
area to the east. Considering the three factors of air quality
data, neteorol ogy, and topography, EPA could reasonably include
t he Morongo Reservation in either the South Coast nonattai nnent
area to the west, or the Southeast Desert nonattainnent area to
the east, as EPA has done in the past for the one-hour ozone
standard and the 1997 ei ght-hour ozone standard. Alternatively,
the Agency coul d establish a separate nonattai nnent area for the
Morongo Reservation as it did for the 2008 ei ght-hour ozone
st andar d. ??

However, taking into account the m niml anount of
em ssions associated with activities on the Mdrongo Reservation
and corresponding mnimal contribution to regional ozone
viol ations, we believe that in these circunstances it is

appropriate to assign particular weight to the jurisdictional

22 gee 77 FR 30088, dated May 21, 2012.
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boundaries factor, and it is consistent with the principles for
designations of Indian country set forth in the Tri bal
Desi gnation Policy. Mdreover, the Tribe has invested in the
devel opnent of its own air program including operation of
weat her stations and an air nonitoring station, and has
expressed interest in development of its own permtting program
Under the jurisdictional boundaries factor, we find that
redesi gnation of the Mdrongo Reservation as a separate ozone
nonattai nment area for the one-hour ozone and 1997 ei ght- hour
ozone standards woul d be appropriate. Therefore, consistent with
t he designation of the Morongo Reservation for the 2008 ozone
standard, we propose to revise the boundaries of the Southeast
Desert one-hour ozone nonattai nment area and the boundaries of
the South Coast 1997 ei ght-hour ozone nonattai nnent area to
desi gnate the Morongo Reservation as a separate nonattai nment
area for the one-hour and 1997 ei ght-hour ozone standards.
I11. Summary of Proposed Action and Request for Public Comrent

Under section 110(k)(6) of the CAA, EPA is proposing to
correct an error in a 2003 final action that revised the
boundari es between areas in Southern California established
under the CAA for the purposes of addressing the standard for

one- hour ozone. EPA has determ ned that the Agency erred in the
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2003 final action to change the boundary of the South Coast Air
Basin, which enlarged the basin to include all of the Banning
Pass area. In taking that action, EPA failed to consider the
presence of Indian country (i.e., the Mdrongo Reservation)
| ocated therein. EPA thus failed to consider the status of the
I ndi an country under the appropriate statutory and regul atory
provi sions when it evaluated and acted upon the State’s boundary
change request. EPA believes that its error resulted in
regul at ory consequences for the Morongo Tribe that justify
maki ng a correction.

Specifically, EPA is proposing to rescind the 2003 final
action, as it pertains to the Morongo Reservation for the one-
hour ozone standard. This proposed action would not affect the
desi gnations and classifications of State | ands.

Second, under CAA section 107(d)(3), 301(a) and 301(d), we
propose to revise the boundaries of the Southeast Desert to
desi gnate the Mdrongo Reservation as a separate nonattai nnent
area for the one-hour ozone standard and to cl assify the Mdrongo
Reservation as “Severe-17,” i.e., consistent with its prior
classification when it was included in the Southeast Desert.
Third, al so under CAA section 107(d)(3), 301(a) and 301(d), we

are proposing to revise the boundaries of the South Coast to
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designate the Morongo Reservation as a separate nonattai nment
area for the 1997 eight-hour ozone standard and to classify the
Morongo Reservation as “Severe-17,” i.e., consistent wth its
original classification when it was included in the South Coast.

We are proposing to redesignate the Mdirongo Reservation as
a separate air quality planning area for the one-hour ozone and
1997 ei ght-hour ozone standards based on our conclusion that
factors such as air quality data, neteorol ogy, and topography do
not definitively support inclusion of the Reservation in either
the South Coast or the Southeast Desert air quality planning
areas, that Mrongo Reservation em ssions sources contribute
mnimally to regi onal ozone concentrations, and that the
jurisdictional boundaries factor should be given particular
wei ght under these circunstances.

If finalized as proposed, the Morongo air quality planning
area for the one-hour and 1997 ei ght-hour ozone standards woul d
have the sanme boundaries as the Mrongo nonattai nnent area for
t he 2008 ei ght-hour ozone standard. Moreover, if finalized as
proposed, new or nodified stationary sources proposed for
construction on the Morongo Reservation would be subject to the

NSR maj or source thresholds for “Severe-17" ozone nonattai nnent
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areas, rather than the nore stringent thresholds for “Extrene”
ozone nonattai nnent areas.

EPA is soliciting public coments on the issues di scussed
in this docunent and will accept comments for the next 30 days.
These conmments will be considered before taking final action.
| V. Statutory and Executive Order Reviews
A. Executive Order 12866: Regul atory Pl anning and Revi ew

Under Executive Order 12866, [58 FR 51735 (Cctober 4,
1993)] the Agency nust determ ne whether the regulatory action
is “significant” and therefore subject to OVB review and the
requi renents of the Executive Order. The Order defines
“significant regulatory action” as one that is likely to result
inarule that may: (1) Have an annual effect on the econony of
$100 million or nore or adversely affect in a material way the
econony, a sector of the econony, productivity, conpetition,

j obs, the environnent, public health or safety, or State, |ocal,
or tribal governnents or communities; (2) create a serious

i nconsi stency or otherwise interfere with an action taken or

pl anned by anot her agency; (3) nmaterially alter the budgetary

i npact of entitlenents, grants, user fees, or |oan prograns or
the rights and obligations of recipients thereof; or (4) raise

novel legal or policy issues arising out of |egal mandates, the
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President’s priorities, or the principles set forth in the
Executive Order. Under Executive Order 12866 (58 FR 51735,
Cctober 4, 1993), this proposed action is not a “significant
regul atory action” and therefore is not subject to review by the
O fice of Managenent and Budget. For this reason, this proposed
action is also not subject to Executive Order 13211, “Actions
Concerni ng Regul ations That Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May 22, 2001). This proposed
action would nerely correct an error in a previous rul emaking
and redesignate certain air quality planning area boundari es,
and thereby reinstate certain CAA designations and correspondi ng
requi renents to which the affected area had previously been
subj ect .
B. Paperwor k Reduction Act

Thi s proposed action does not inpose an information
col | ection burden under the provisions of the Paperwork
Reduction Act, 44 U S.C. 3501 et seq. Burden neans the total
time, effort, or financial resources expended by persons to
generate, maintain, retain, or disclose or provide information
to or for a Federal agency. This includes the tinme needed to
review instructions; develop, acquire, install, and utilize

t echnol ogy and systens for the purposes of collecting,
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val i dating, and verifying information, processing and
mai ntai ning i nformation, and di scl osing and providi ng
information; adjust the existing ways to conply with any
previ ously applicable instructions and requirenments; train
personnel to be able to respond to a collection of information;
search data sources; conplete and review the collection of
information; and transmt or otherw se disclose the information.
Thi s proposed rul e does not inpose an information collection
burden under the provisions of the Paperwork Reduction Act of
1995 (44 U.S.C. 3501 et seqg.). An agency may not conduct or
sponsor, and a person is not required to respond to a collection
of information unless it displays a currently valid OVB contr ol
nunber. The OMB control nunbers for EPA's regulations in 40 CFR
are listed in 40 CFR part 9.
C. Regulatory Flexibility Act (RFA)

The Regul atory Flexibility Act (RFA) generally requires an
agency to prepare a regulatory flexibility analysis of any rule
subj ect to notice and comment rul enmaki ng requirenments under the
Adm ni strative Procedure Act or any other statute unless the
agency certifies that this rule will not have a significant

econom c i npact on a substantial nunber of small entities. Small
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entities include small businesses, snmall organizations, and
smal | governnental jurisdictions.

For purposes of assessing the inpacts of today’ s rule on
small entities, small entity is defined as: (1) A small business
as defined by the Small Business Adm nistration’ s (SBA)
regul ations at 13 CFR 121.201; (2) a small governnental
jurisdiction that is a governnent of a city, county, town,
school district or special district with a popul ation of |ess
t han 50, 000; and (3) a small organization that is any not-for-
profit enterprise which is independently owned and operated and
is not domnant in its field. After considering the economc
i mpacts of today’s rule on small entities, | certify that this
action will not have a significant econom c inpact on a
substantial nunber of small entities. This proposed rule wl|
not inpose any direct requirenents on small entities. EPAis
proposing to correct an error in a previous rul emaki ng and
redesignate certain air quality planning area boundaries, and
thereby reinstate certain CAA designations and correspondi ng
requi renents to which the affected area had previously been
subject. This proposed action is intended to, anong ot her
purposes, facilitate and support the Morongo Tribe s efforts to

develop a tribal air permt programby re-establishing, within
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t he Morongo Reservation, the | ess-stringent New Source Review
maj or source thresholds that had applied under the area’s
previ ous “Severe-17" classification for the one-hour ozone
st andar d.
D. Unfunded Mandat es Reform Act

Title Il of the Unfunded Mandates Reform Act of 1995
(UVRA), P.L. 104-4, establishes requirenents for Federal
agencies to assess the effects of their regulatory actions on
State, local, and tribal governments and the private sector
Under section 202 of the UMRA, EPA generally nust prepare a
witten statenent, including a cost-benefit analysis, for
proposed and final rules with “Federal mandates” that may result
in expenditures to State, local, and tribal governnents, in the
aggregate, or to the private sector, of $100 million or nore in
any one year. Before pronulgating an EPA rule for which a
witten statenent is needed, section 205 of the UVRA generally
requires EPAto identify and consider a reasonabl e nunber of
regul atory alternatives and adopt the |east costly, nost cost-
effective or | east burdensone alternative that achieves the
obj ectives of the rule. The provisions of section 205 do not
apply when they are inconsistent with applicable | aw. Moreover,

section 205 allows EPA to adopt an alternative other than the
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| east costly, nost cost-effective or |east burdensone
alternative if the Adm nistrator publishes with the final rule
an explanation why that alternative was not adopted. Before EPA
establishes any regulatory requirenents that may significantly
or uniquely affect small governments, including tribal
governnments, it nust have devel oped under section 203 of the
UVRA a smal | government agency plan. The plan nust provide for
notifying potentially affected small governnents, enabling
officials of affected small governnents to have neani ngful and
tinmely input in the devel opnment of EPA regulatory proposals with
significant Federal intergovernmental nmandates, and inform ng,
educating, and advising snmall governnents on conpliance with the
regul atory requirenents. Today' s proposed rule contains no
Federal mandates (under the regulatory provisions of Title Il of
the UVMRA) for State, local, or tribal governnments or the private
sector. The proposed rul e i nposes no enforceable duty on any
State, local or tribal governnents or the private sector. In any
event, EPA has determ ned that this proposed rul e does not
contain a Federal mandate that may result in expenditures of
$100 million or nore for State, local, and tribal governnents,

in the aggregate, or the private sector in any one year. Thus,
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today’s proposed rule is not subject to the requirenents of
sections 202 and 205 of the UWVRA
E. Executive Order 13132: Federalism

Executive Order 13132, entitled “Federalisni (64 FR 43255,
August 10, 1999), requires EPA to devel op an accountabl e process
to ensure “neaningful and tinely input by State and | ocal
officials in the devel opnment of regulatory policies that have

federalisminplications.” “Policies that have federalism
inplications” is defined in the Executive Order to include

regul ations that have “substantial direct effects on the States,
on the relationship between the national governnent and the
States, or on the distribution of power and responsibilities
anong the various levels of governnent.” This proposed action

al so does not have Federalisminplications because it does not
have substantial direct effects on the States, on the

rel ati onshi p between the national governnent and the States, or
on the distribution of power and responsibilities anong the
various | evels of governnent, as specified in Executive O der
13132 (64 FR 43255, August 10, 1999). This proposed action would
merely correct an error in a previous rul emaki ng and redesi gnate

certain air quality planning area boundaries, and thereby

reinstate certain CAA designations and correspondi ng
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requi renents to which the affected area had previously been
subj ect, and does not alter the relationship or the distribution
of power and responsibilities established in the Clean Air Act.
F. Executive Order 13175: Consultation and Coordi nation Wth
| ndi an Tri bal Governments

Executive Order 13175, entitled “Consultation and
Coordi nation with Indian Tribal Governnents” (65 FR 67249,
Novenber 9, 2000), requires EPA to devel op an accountabl e
process to ensure “nmeani ngful and tinely input by tribal
officials in the devel opnment of regulatory policies that have

tribal inplications.” “Policies that have tribal inplications”
are defined in the Executive Order to include regul ations that
have “substantial direct effects on one or nore Indian tribes,
on the relationship between the Federal governnent and the

I ndian tribes, or on the distribution of power and
responsibilities between the Federal governnment and | ndian
tribes.” Under section 5(b) of Executive Order 13175, EPA may
not issue a reqgulation that has tribal inplications, that

i nposes substantial direct conpliance costs, and that is not
required by statute, unless the Federal government provides the

funds necessary to pay the direct conpliance costs incurred by

tribal governments, or EPA consults with tribal officials early
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in the process of devel oping the proposed regul ati on. Under
section 5(c) of Executive Order 13175, EPA nmay not issue a
regul ation that has tribal inplications and that preenpts tri bal
I aw, unless the Agency consults with tribal officials early in
t he process of devel oping the proposed regul ation.

EPA has concluded that this action would have triba
inmplications. In 2009, the Mdrongo Tri be requested that EPA
create a separate area for the Mdrongo Reservation in part due
to the adverse regulatory inpacts resulting fromthe Agency’s
2003 boundary change action. EPA consulted with representatives
of the Morongo Tribe prior to, and following, the Tribe s 2009
boundary change request, concerning the issues covered herein.
In today’'s proposed action, EPA is responding to the Tribe's
2009 boundary change request and has proposed an action that
woul d elimnate the adverse regulatory inpacts arising from
EPA' s 2003 boundary change action. As described herein, we agree
with the Tribe that the boundary should be corrected to reflect
their concerns. As proposed, this action will neither inpose
substantial direct conpliance costs on tribal governnents, nor
preenpt tribal |aw. Rather, the proposed action would relieve
the Tribe of the additional requirenents that flowed fromthe

boundary change and correspondi ng change i n CAA designati ons and
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classifications. Thus, the requirenents of sections 5(b) and
5(c) of the Executive Order do not apply to this rule.
G Executive Oder 13045: Protection of Children From
Envi ronmental Health and Safety R sks

Executive Order 13045: “Protection of Children from
Environnental Health R sks and Safety Risks” (62 FR 19885, Apri
23, 1997) applies to any rule that: (1) is determned to be
“econom cally significant” as defined under Executive O der
12866, and (2) concerns an environnmental health or safety risk
t hat EPA has reason to believe may have a di sproportionate
effect on children. If the regulatory action neets both
criteria, the Agency nust evaluate the environnmental health or
safety effects of the planned rule on children, and explain why
the planned regulation is preferable to other potentially
effective and reasonably feasible alternatives considered by the
Agency. This proposed rule is not subject to Executive O der
13045 “Protection of Children from Environnental Health Risks
and Safety Ri sks” (62 FR 19885, April 23, 1997), because it is
not economcally significant as defined in Executive O der
12866, and because the Agency does not have reason to believe
the environnental health or safety risks addressed by this rule

present a disproportionate risk to children.
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H. National Technol ogy Transfer Advancenent Act

Section 12(d) of the National Technol ogy Transfer and
Advancenent Act of 1995 (“NTTAA’), Public Law No. 104-113, 12(d)
(15 U.S.C. 272 note) directs EPA to use voluntary consensus
standards in its regulatory activities unless to do so would be
i nconsistent with applicable | aw or otherw se inpractical.
Vol untary consensus standards are technical standards (e.g.,
mat eri al s specifications, test nethods, sanpling procedures, and
busi ness practices) that are devel oped or adopted by voluntary
consensus standards bodies. The NITAA directs EPA to provide
Congress, through OVB, expl anations when the Agency deci des not
to use avail abl e and applicabl e voluntary consensus standards.
Thi s proposed rul e does not involve establishnment of technical
standards, and thus, the requirenents of section 12(d) of the
Nat i onal Technol ogy Transfer and Advancenent Act of 1995 (15
US. C 272 note) do not apply to this action.
| . Executive Order 12898: Federal Actions to Address
Envi ronmental Justice in Mnority Popul ati ons and Low | nconme
Popul ati ons

Executive Order 12898 (59 FR 7629 (February 16, 1994))
establ i shes federal executive policy on environnental justice.

Its main provision directs federal agencies, to the greatest
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extent practicable and permtted by |law, to make environnent al
justice part of their mssion by identifying and addressing, as
appropriate, disproportionately high and adverse hunman heal th or
environnental effects of their prograns, policies, and
activities on mnority popul ations and | ow i ncone popul ations in
the United States.

EPA has determi ned that this proposed action wll not have
di sproportionately high and adverse human health or
environnmental effects on mnority or |owincone popul ations
because it does not directly affect the | evel of protection
provided to human health or the environnent. In this action, EPA
IS proposing to correct an error in a previous rul emaki ng and
redesignate certain air quality planning area boundaries, and
thereby reinstate certain CAA designations and correspondi ng
requi renents to which the affected area had previously been

subj ect .
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Li st of Subjects in 40 CFR Part 81
Envi ronnmental protection, Air pollution control,
| nt ergovernnmental relations, National parks, Ozone, W/I derness

ar eas.

Dat ed: Jared Bl unenfel d,
Regi onal Adm ni strator,
Regi on | X



